Pepperdine Dispute Resolution Law Journal
Volume 20

Issue 2

Article 3

5-15-2020

California: A New Golden Hub of International Commercial
Arbitration?
Tiffany Luu

Follow this and additional works at: https://digitalcommons.pepperdine.edu/drlj
Part of the Dispute Resolution and Arbitration Commons, and the State and Local Government Law
Commons

Recommended Citation
Tiffany Luu, California: A New Golden Hub of International Commercial Arbitration?, 20 Pepp. Disp. Resol.
L.J. 189 (2020)
Available at: https://digitalcommons.pepperdine.edu/drlj/vol20/iss2/3

This Comment is brought to you for free and open access by the Caruso School of Law at Pepperdine Digital
Commons. It has been accepted for inclusion in Pepperdine Dispute Resolution Law Journal by an authorized
editor of Pepperdine Digital Commons. For more information, please contact bailey.berry@pepperdine.edu.

Luu: California: A New Golden Hub of ICA?

CALIFORNIA: A NEW GOLDEN HUB
OF INTERNATIONAL COMMERCIAL
ARBITRATION?
Tiffany Luu∗
I.

INTRODUCTION

California opened its golden gates to international commercial arbitration
(“ICA”) by passing California Senate Bill 766 (“SB 766”),1 which fully unlocked
foreign and out-of-state attorneys’ ability to participate in ICAs within California.2
But this is just one step in helping California reach its full potential as an
internationally recognized hub of ICA.
The use of ICA to resolve transnational commercial disputes has continually
increased over the last twenty years.3 ICA is a method of resolving disputes that
arise out of commercial transactions between private parties across national borders,
allowing the disputing parties to avoid litigating their disputes in foreign national
courts.4 The International Bar Association (“IBA”) reported in 2015 that arbitration
has grown as the preferred means of resolving international disputes within the
United States because it provides numerous advantages, such as the enforceability of
foreign arbitral awards; the availability of privacy and confidentiality; and the ability
of parties to choose the decision-makers, seat of arbitration, arbitration rules, and
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1

See S.B. 766, 2017–2018 Leg. (Cal. 2018).
Drew Holiner & William Hooper, California: A Golden Opportunity for International Arbitration?, PRAC. L.
ARB. BLOG (Aug. 16, 2018), http://arbitrationblog.practicallaw.com/california-a-golden-opportunity-forinternational-arbitration.
3
Gonzalo Vial, Influence of the Arbitral Seat in the Outcome of an International Commercial Arbitration, 50
INT’L LAW. 329, 330 (2017).
4
Id. at 329.
2
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applicable law.5 As a result, several cities and states have endorsed themselves as
attractive forums in attempts to economically benefit from the international legal
industry and attract international commerce.6 Businesses agreeing to arbitrate
carefully select the seat of arbitration because of the practical and legal consequences
stemming from the seat selection.7
Despite being the largest economy in the United States and the fifth-largest in
the world,8 California’s popularity as a venue of international arbitration lags far
behind other international and domestic locations such as London, Geneva,
Singapore, and New York.9 Before SB 766 was passed, California did not explicitly
authorize out-of-state and foreign attorneys to provide international arbitration
services in California.10
These rules on foreign and out-of-state attorney
representation are commonly referred to as Fly-In Fly-Out (“FIFO”) rules.11
Although California’s strict FIFO rule protected the ethical integrity of the practice
of law in California, it also negatively impacted California’s ability to attract foreign
businesses into choosing California as the location to arbitrate their international
commercial disputes.12 Foreign parties to international commercial agreements and
their attorneys actively sidestepped California and selected arbitral seats in
jurisdictions with more inclusive FIFO rules that allow foreign attorney
representation.13 Many critics viewed California’s strict FIFO rule as one of the
main reasons that California was not a popular seat of ICA.14 California’s strict
FIFO rule was not in line with the requirements of leading arbitral seats, such as
London, Geneva, Singapore, New York, and Florida, which all have more lenient
FIFO rules.15 SB 766 lifted the ban on foreign legal representation with an inclusive
FIFO rule, and the international arbitration community widely praised California’s
shift towards an arbitration-friendly stance.16
5

INT’L BAR ASS’N ARB. 40 SUBCOMM., THE CURRENT STATE AND FUTURE OF INTERNATIONAL ARBITRATION:
REGIONAL PERSPECTIVES 36 (2015) [hereinafter IBA REGIONAL PERSPECTIVES].
6
Vial, supra note 3, at 331.
7
Id. at 333. For example, parties that choose a jurisdiction that is not a party to the New York Convention
could prevent the foreign arbitral award from being recognized and enforced in a different country. Id. at 336.
8
Kieran Corcoran, California’s Economy is Now the 5th-Biggest in the World, and Has Overtaken the United
Kingdom, BUS. INSIDER (May 5, 2018, 4:09 AM), https://www.businessinsider.com/california-economy-ranks5th-in-the-world-beating-the-uk-2018-5.
9
DANIEL M. KOLKEY ET AL., CAL. SUPREME COURT INT’L COMMERCIAL ARBITRATION WORKING GRP.,
REPORT & RECOMMENDATIONS 15 (Apr. 10, 2017).
10
Richard Chernick & Howard B. Miller, California is Missing Out on International Arbitration Business,
DAILY J. (Feb. 9, 2018), https://www.dailyjournal.com/articles/346023-california-is-missing-out-oninternational-arbitration-business.
11
KOLKEY ET AL., supra note 9, at 15.
12
See Chernick & Miller, supra note 10.
13
Id.
14
See, e.g., Patrick T. Byrne, California – The Next Major International Arbitration Seat?, KLUWER ARB.
BLOG (July 25, 2017), http://arbitrationblog.kluwerarbitration.com/2017/07/25/california-next-majorinternational-arbitration-seat/.
15
KOLKEY ET AL., supra note 9, at 40.
16
See, e.g., Holiner & Hooper, supra note 2.
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This article will explore the SB 766’s impact on ICA within California and will
propose initiatives to help California ascend in the list as a preferred seat of ICA.
Part II provides the background context of ICA and its use in California. Part III
explores the benefits of increasing the use of ICAs seated in California. Part IV
suggests ways lawyers and the legal arbitration community can assist in making
California a more attractive seat of ICA among international and domestic
jurisdictions. Finally, Part V concludes by describing the effect that SB 766 and
proposed initiatives will have on ICA in California.
II. BACKGROUND
International arbitration is the most preferred dispute resolution method for
resolving cross-border commercial disputes.17 International arbitration is commonly
seen as the only international dispute resolution process that consistently produces
fair, impartial, and effective adjudication, regardless of the dispute’s location.18 ICA
is preferred over litigation because of its valuable characteristics, such as the parties’
ability to successfully enforce arbitral awards in foreign jurisdictions and to avoid
specific national courts; parties’ choice, especially to select neutral arbitrators; and
confidentiality and privacy.19 This section will discuss the nature of ICA and
California’s history of ICA and its FIFO rules.
A. Nature of ICA
i.

What is International Commercial Arbitration?

To understand what international commercial arbitration is, it is helpful to break
down each component. Arbitration is a method of resolving disputes, where parties
in conflict submit their disputes to an arbitrator who is the neutral decision-maker.20
The arbitrator listens to the disputing parties, considers the facts of the dispute and
their arguments, and makes a decision in the form of an arbitral award that is final
and binding on the parties.21 The term “international” is used to differentiate
arbitrations that in some way transcends national borders because of the dispute’s
17
QUEEN MARY UNIV. OF LONDON AND WHITE & CASE LLP, 2018 INTERNATIONAL ARBITRATION SURVEY:
THE
EVOLUTION
OF
INTERNATIONAL
ARBITRATION
5
(2018),
https://www.whitecase.com/sites/whitecase/files/files/download/publications/qmul-international-arbitrationsurvey-2018-18.pdf [hereinafter 2018 INTERNATIONAL ARBITRATION SURVEY]. In 2018, international
arbitration was preferred by a staggering 97% of survey respondents, whom included private practitioners, fulltime arbitrators, in-house counsel, experts, and other stakeholders. Id. This is a 7% increase from the 2015
survey respondents. Id.
18
IBA REGIONAL PERSPECTIVES, supra note 5, at 36.
19
2018 INTERNATIONAL ARBITRATION SURVEY, supra note 17, at 7.
20
NIGEL BLACKABY ET AL., REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION 2 (6th ed. 2015).
21
Id. at 2.
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nature, parties’ nationalities, or parties’ selection of a neutral legal and physical place
to hold the proceedings.22 The term “commercial” refers to the transactional nature
of the dispute’s subject matter, which often includes trade transactions for exchange
of goods or services, distribution agreements, engineering, investment, financing, and
business co-operation.23 Thus, international commercial arbitration involves disputes
that arise out of commercial transactions between private parties across national
borders, where an arbitrator makes a final and binding decision regarding the issues
of the dispute in the form of an arbitral award.24 There are many different relevant
laws that govern California-based ICAs.
ii. Relevant Laws Governing California-Based ICA’s and the Parties’ Right to
Legal Representation
In the United States, an interplay of international law, federal law, and state law
govern ICAs and the parties’ right to legal representation in those proceedings.25 The
United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (commonly known as the “New York Convention”) is an international treaty
that addresses “the recognition and enforcement of commercial arbitration
agreements in international contracts.” 26 The 159 signatory countries to the New
York Convention, including the United States, have agreed to recognize and enforce
commercial arbitral awards made in other signatory countries, subject to specific
grounds of refusal.27 Although the New York Convention does not expressly
reference the parties’ right to legal representation, practitioners argue that Articles
II(1), II (3), and V(1)(b) of the Convention indirectly forbid states from denying
parties the right to representation by persons of their own choice in international
arbitral proceedings.28
The United States has a federal policy favoring arbitration as a dispute resolution
mechanism, especially to agreements to arbitrate in international transactions.29
Federal arbitration law is primarily established in the Federal Arbitration Act
(“FAA”), which governs arbitrations conducted within the United States.30 The FAA
22
BLACKABY ET AL, supra note 20, at 7; see CAL. CIV. PROC. CODE § 1297.13 (West 1988) (specifying the
circumstances under which an arbitration agreement is considered “international”).
23
BLACKABY ET AL., supra note 20, at 12; see CAL. CIV. PROC. CODE § 1297.16 (West 1988) (defining an
arbitration agreement as “commercial” if it arises out of a relationship of a commercial nature).
24
Vial, supra note 3, at 329.
25
Mark R. Joelson, The Interplay of International, Federal and State Law in US Arbitration, 24 J. INT’L ARB.
379, 379 (2007).
26
Id. at 381.
27
Id. at 381.
28
See GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2833, 2840 (2nd ed. 2014).
29
Catherine M. Amirfar et al., National Report for the United States of America (2018), in ICCA
INTERNATIONAL HANDBOOK ON COMMERCIAL ARBITRATION 1 (Jan Paulsson & Lise Bosman eds., 2018 ed.
1984).
30
Id. at 2. Chapter Two of the FAA implements the New York Convention. Id.
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does not expressly speak to the parties’ rights to legal representation in ICAs.31
Instead, the practice of law within the United States is mostly governed by the
individual states and their professional responsibility rules.32
California has two state statutes that govern arbitrations—the California
Arbitration Act that applies to arbitration generally, and the California International
Commercial Arbitration and Conciliation Act (“CIACA”) that applies to ICAs.33
CIACA is based upon the United Nations Commission on International Trade Law
Model Law on International Commercial Arbitration (“Model Law”), which ICA
practitioners consider “the gold standard in arbitration legislation.”34 CIACA aimed
to attract foreign nationals to arbitrate their international commercial disputes in
California according to accepted international standards.35 Before January 1, 2019,
California had strict FIFO rules for out-of-state lawyers and foreign lawyers.36
In contrast, most states have lenient FIFO rules for out-of-state lawyers that are
consistent with the American Bar Association’s (“ABA”) Model Rules of
Professional Conduct, which allows lawyers admitted in one state to represent clients
in ICAs seated in other states.37 Several states—including New York, Connecticut,
Delaware, Florida, Georgia, New Hampshire, New Jersey, Pennsylvania, Virginia,
and Washington, D.C.—have inclusive FIFO rules allowing foreign lawyers to
participate in ICAs that are locally seated in those states.38
In comparison to the United States regime, fifty-three out of fifty-five surveyed
countries—including popular seats located in England, France, Germany, Hong
Kong, Singapore—have inclusive FIFO rules allowing foreign attorneys to represent
clients in ICAs seated in their jurisdictions.39 This suggests that parties deciding
which arbitral seat to select for their dispute may look to the legal representation
FIFO rules governing a potential seat of ICA in order to determine if their attorneys
could represent them in a foreign-based ICA. The parties may find it important to
have the freedom to choose an attorney from their home country because of
familiarity in language and culture, rather than find an attorney in the jurisdiction of
the arbitral seat. The complicated interaction of the laws and legal representation
rules governing California-based ICAs is helpful to understanding why parties select
or avoid California as a seat of arbitration.
31

BORN, supra note 28, at 2840.
Id.
33
Victoria Vlahoyiannis, The Reality of International Commercial Arbitration in California, 86 HASTINGS L.J.
909, 918 (2017). The CIACA is codified in Title 9.3 of the California Code of Civil Procedure. See CAL. CIV.
PROC. CODE § 1297.11 et seq.
34
Eric Z. Chang, Golden Opportunities for the Golden State: The Rise of International Arbitration in
California, 31 CAL. LIT. 27, 28 (2018).
35
Id. at 29.
36
See discussion supra Section I.
37
BORN, supra note 28, at 2841.
38
Id. at 2842–43.
39
KOLKEY ET AL., supra note 9, at 19.
32
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iii. Importance of the Arbitral Seat in the Outcome of an ICA
Scholars have noted that the selection of the arbitral seat can have practical and
legal consequences that significantly affect the outcome.40 The seat of arbitration is
the legal location of the arbitration, meaning it is the jurisdiction where an arbitration
legally takes place and where the award is formally made.41 In contrast, the venue of
arbitration is the physical location where the arbitral proceedings occur.42 Although
parties often choose the same legal and physical location, only the seat determines
the legal framework of that arbitration.43 The seat selection affects crucial
arbitration-related issues, such as international enforceability of arbitral awards, the
courts that have supervisory jurisdiction over the arbitration, and arbitration costs.44
Selecting a seat in a country that is not a signatory to the New York Convention
could impede the recognition and enforcement of the award in a different country.45
International enforceability is one of the most important factors for parties in
deciding whether to submit a particular dispute to arbitration, particularly in the ICA
field.46 Further, the seat selection determines which courts have jurisdiction over the
arbitration.47 This is extremely relevant to the parties because a losing party
disappointed in the award can only request the supervisory court at the seat of
arbitration to annul the award.48 Practically, the arbitral seat selection can influence
arbitration costs, including hotels, transportation, visa requirements, arbitral hearing
facilities, and support staff.49 Thus, parties are careful in selecting the arbitral seat.50
Due to the importance of the arbitral seat, parties have autonomy to designate the
arbitral seat in their agreements to arbitrate.51 As of 2018, the five most preferred
seats of arbitration are respectively London, Paris, Singapore, Hong Kong, and
40

Vial, supra note 3, at 331.
Id. at 338.
42
Id. at 331–32.
43
Id. at 332.
44
Id. at 335.
45
Id. at 336.
46
Id. at 336–37.
47
Id. at 337.
48
Id. at 338–39. The annulment of an arbitral award means the award is vacated and set aside by a judge, and it
can only be requested in the arbitral seat because that is the place where the award was formally made. Id. at
338–339. Annulment is different from a court’s refusal to recognize and enforce a foreign arbitral award
because an enforcement court abroad only has the power to grant or refuse the recognition and enforcement of
an award within its territory. Id. A losing party may request a court—which may or may not be in the place
where the award was made—to refuse to recognize and enforce the arbitral award. Id.
49
Id. at 341.
50
Id. at 333. This is confirmed by a recent 2018 international arbitration survey that found the most important
reasons for preferred seats were the general reputation and recognition of the seat; neutrality and impartiality of
the local legal system; and national arbitration law. 2018 INTERNATIONAL ARBITRATION SURVEY, supra note
17, at 10.
51
BORN, supra note 28, at 2067.
41
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Geneva.52 Among the world’s top seven preferred seats of arbitration, New York
comes in at sixth place and it is the only seat located within the United States.53
Notably, California does not make the list.54 Other statistics also place New York as
the number one preferred arbitral seat within the United States, with California
following as the third most preferred location.55 Practitioners have argued that New
York is the preferred American seat because of its arbitration-friendly laws56 and use
of third-party funding to pay for international arbitration legal fees.57 In contrast,
California’s arbitration laws and its formerly strict FIFO rule have been historically
viewed as hostile to ICA.58
B. History Of ICA In California
i.

Birbrower Decision And Impact Of California’s Strict FIFO Law

Until January 1, 2019, California did not explicitly allow foreign and out-of-state
attorneys to provide legal services in California-based ICAs.59 In 1998, the
California Supreme Court held in Birbrower v. Superior Court of Santa Clara
County, 949 P.2d 1, 13 (Cal. 1998) that a New York law firm engaged in the
unauthorized practice of law by providing legal services to a California-based client
in preparation for a domestic arbitration located in California.60 The California
Supreme Court declined to craft an international arbitration exception to California’s
ban on unlicensed attorneys practicing law in California.61 The California Supreme
Court relied upon section 6125 of the California Business & Professions Code, which
expressly required that no person may practice law in California unless the person is
an active California State Bar member.62 The Birbrower decision was broadly
interpreted as establishing strict FIFO rules, including that “representing a client in
arbitration is the practice of law in California, and that lawyers from foreign nations
could not appear in international arbitrations in California.”63
In response to the Birbrower decision, the California legislature amended
Section 1282.4 of the California Code of Civil Procedure, which allowed out-of-state
attorneys to represent clients in California-based arbitrations only if the attorney
52

2018 INTERNATIONAL ARBITRATION SURVEY, supra note 17, at 9.
Id.
54
Id. at 10.
55
See Vlahoyiannis, supra note 33, at 927.
56
Id. at 927–28.
57
Alexandra Dosman, Is Third-Party Funding Responsible for N.Y.’s Thriving International Arbitration
Market?, 260 N.Y.L.J. 4 (Sept. 25, 2018).
58
KOLKEY ET AL., supra note 9, at 18.
59
See Chernick & Miller, supra note 10; CAL. CODE BUS. & PROF. CODE § 6125 (West 2019).
60
BORN, supra note 28, at 2843; see Birbrower v. Sup. Ct. of Santa Clara Cty., 949 P.2d 1, 13 (Cal. 1998).
61
BORN, supra note 28, at 2843.
62
Chernick & Miller, supra note 10; see CAL. BUS. & PROF. CODE § 6125 (West 1939).
63
Chernick & Miller, supra note 10.
53
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satisfied several requirements.64 Further, the California Supreme Court adopted Rule
9.43 of the California Rules of Court, which defined an “out-of-state attorney
arbitration counsel” as an attorney who is a member in good standing and eligible to
practice before the bar of any United States court, and who has been retained to
appear in any arbitration within California.65 Thus, the literal terms of California’s
case law and rules prohibited legal representation by foreign counsel in Californiabased international arbitrations.66
The effect of the Birbrower decision and the subsequent legislation resulted in
foreign parties to international commercial agreements and their foreign attorneys
often selecting arbitral seats outside of California that had FIFO rules allowing
foreign legal representation.67 Critics of California’s strict FIFO rule argued that
California has been a disfavored jurisdiction for ICAs.68 Those critics argued that
practitioners of foreign international arbitrations were hesitant to agree to holding
international arbitrations in California, since those foreign attorneys would not be
able to participate in those California-based ICAs.69 Instead, foreign lawyers and
parties generally chose to seat their arbitrations in international cities, such as
Singapore, Hong Kong, Beijing, Shanghai, London, Munich, and domestic cites,
such as New York and Florida, because those jurisdictions allow foreign lawyers to
appear in international arbitrations.70 As a consequence, despite California’s robust
and internationally oriented economy, California is not a hub of ICA as would be
expected of a state that has a large concentration of large companies and industries
such as technology and commerce.71 Amidst criticisms that California was missing
out on the lucrative international arbitration business,72 the California Supreme Court
inquired into the feasibility of a more inclusive FIFO rule, which will be discussed in
the next section.73
ii. Proposals For California To Adopt An Inclusive FIFO Law
The California Supreme Court formed the Supreme Court International
Commercial Arbitration Working Group (the “Working Group”) on February 10,
2017 and tasked the Working Group with addressing whether foreign and out-of64
See CAL. CIV. PROC. CODE § 1282.4 (West 1998). These requirements included the non-California attorney
listing an active California State Bar member as the attorney of record, filing a certificate of specified
information with all interested parties to the arbitration, and getting the arbitrator’s approval to appear in the
arbitration. Id.
65
CAL. CT. R. 9.43.
66
BORN, supra note 28, at 2844.
67
Chernick & Miller, supra note 10.
68
See, e.g., Byrne, supra note 14; Chernick & Miller, supra note 10.
69
Chernick & Miller, supra note 10.
70
Id.
71
Id.
72
See id.
73
See id.
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state attorneys should be authorized to represent parties in ICAs held in California.74
This subsection will discuss the Working Group’s proposals regarding the feasibility
of eliminating the ban on foreign and out-of-state legal representation in ICAs based
in California.
The Working Group joined critics of California’s strict FIFO law, noting that
this prohibition deters foreign and out-of-state parties from choosing California as a
neutral venue to arbitrate international commercial disputes since the parties cannot
be represented by its regular law firms.75 The Working Group argued that this
barrier adversely affects California businesses and parties in three ways.76 First,
California residents undertake greater costs of arbitrating in a foreign jurisdiction and
are less protected because their dispute and choice to apply California law may be
decided by non-California arbitrators in a non-California jurisdiction.77 Second, less
foreign parties choose California as the seat of ICA, which handicaps the local
economy, including the travel, restaurant, and retail industries.78 Finally, this barrier
negatively impacted California’s legal industry since usually local counsel is retained
in the jurisdiction where the international arbitration is held, which leaves out
California attorneys.79
In light of these disadvantages, the Working Group strongly recommended that
California should join the thirteen United States jurisdictions and many foreign
jurisdictions that allow foreign and out-of-state attorneys to serve as legal
representation in ICAs.80 It provided three proposals for authorizing non-California
attorneys, while maintaining the Court’s interest in safeguarding the competent
practice of law in California.81 These proposals suggested statutory language for
California Code of Civil Procedure § 1297.18, which is part of California’s
international arbitration statute CIACA that governs ICAs conducted in California.82
The first proposal entitled Proposal 1 based the authorization of foreign and outof-state attorneys to practice law in California on the ABA’s Model Rule For
Temporary Practice By Foreign Lawyers.83 Under Proposal 1, “the foreign attorney
must be a member in good standing of a recognized legal profession in the attorney’s
home country,” “must be subject to effective regulation and discipline by a body or
74
Supreme Court Appoints International Commercial Arbitration Working Group, CAL. CTS. NEWSROOM (Feb.
10, 2017), https://newsroom.courts.ca.gov/news/releases-20170210.
75
See KOLKEY ET AL., supra note 9, at 39.
76
See id. at 39.
77
See id. at 39–40.
78
See id. at 40. This is in contrast to other states that attempt to attract the international arbitration business to
their states, such as New York and Florida. Id.
79
See id. at 17–18.
80
See id. at 40. The Working Group highlighted that the domestic jurisdictions that do not have strict FIFO
rules include New York, Florida, Illinois, Texas, and the District of Columbia, and the foreign jurisdictions
include Great Britain, France, Italy, Switzerland, and Hong Kong. Id.
81
See id. at 22.
82
See id. at 23, 30, 34.
83
See id. at 23.
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public authority of that jurisdiction,” and “must be in good standing in every
jurisdiction where admitted to practice.”84 Based on that eligibility to be a qualified,
foreign and out-of-state attorneys may provide legal services in connection with an
ICA under four circumstances:
(1) the services are undertaken in an association with an attorney who is
admitted to practice in California and who actively participates in the matter; (2) the
services are reasonably related to the attorney’s practice in the jurisdiction where the
attorney is admitted to practice; (3) the services (i) are either performed for a client
who resides or has an office in a jurisdiction where the attorney is admitted to
practice, or (ii) are reasonably related to a matter that has a substantial connection to
a jurisdiction where the attorney is admitted; or (4) the services arise out of a dispute
governed primarily by international law or the law of a jurisdiction other than
California.85 Although the Working Group recognized that this stricter authorization
regime may continue parties’ preferences to not select California as an arbitral seat, it
unanimously recommended Proposal 1 as the best solution because the proposal best
preserved the California Supreme Court and the State Bar’s interests in protecting
California-based parties.86
The Working Group also supported Proposal 2, which based authorization for
foreign and out-of-state attorney representation on the New York Rule.87 However,
this proposal was not optimal because the language in the ABA Model Rule is clearer
and more welcoming than the New York Rule and added extra grounds for the
foreign or out-of-state attorney to participate in the international commercial
arbitration.88
Proposal 3 based authorization for foreign and out-of-state attorney
representation on a streamlined version of the California Code of Civil Procedure §
1282.4, which authorizes United States out-of-state attorneys to participate in
domestic arbitrations in California according to a temporary pro hac vice process.89
But this proposal did not extend authorization to foreign attorneys.90 For that reason,
the Working Group viewed Proposal 3 as a viable option but would not encourage
foreign parties and their attorneys to select California as the ICA seat.91
In response to the Working Group’s proposals, the California Supreme Court
also recommended Proposal 1 because it protected California’s interest of ensuring
the competent practice of law by ensuring that disputes with unsophisticated parties
are excluded from the statute’s scope, that foreign and out-of-state attorneys can only
appear in those arbitrations subject to the laws and disciplinary authority of
84

See id. at 25.
See id. at 25.
86
Id. at 3, 23.
87
Id. at 23.
88
Id. at 33.
89
Id. at 34, 36.
90
Id. at 36.
91
Id. at 23.
85
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California, and that the California State Bar reports to the court any complaints
involving these attorneys.92 Thus, both the California Supreme Court and its
Working Group concluded it was feasible to replace the restrictive FIFO rule with a
more inclusive rule that would explicitly authorize qualified foreign and out-of-state
attorneys to provide legal services in California-based ICAs.93
iii. Passage And Recent Impact Of California Senate Bill 766
As a result, the Working Group’s Proposal 1 was drafted as California Senate
Bill 766 (SB 766).94 The California Legislature unanimously passed SB 766, and the
governor signed the bill into law.95 SB 766 amended California’s international
arbitration statute (CIACA) and is codified at Sections 1297.186 through 1297.189 of
the California Code of Civil Procedure.96 SB 766’s purpose was to allow California
to compete with other jurisdictions as a seat of commercial arbitration and “showcase
that jurisdiction’s local economy, including its hospitality, restaurant and legal
industries.”97
Although SB 766 only took effect on January 1, 2019, there has already been
recent movement that is taking place in California in the wake of its passing. SB 776
was hailed as “one of the most inclusive FIFO rules” in the world because it allows
foreign attorneys to appear in California-seated ICAs if any of the five broad
conditions are met.98 JAMS, the largest private provider of arbitration and mediation
services in the world, is opening an international arbitration center in Los Angeles
due to the passage of SB 766 in anticipation that California will be a feasible new
choice of seat for international arbitrations.99 The Silicon Valley Arbitration and
Mediation Center (“SVAMC”) noted that SB 766 would be significant for
arbitrations involving technology, because California is the home to leading
technology industry players, such as Google, Apple, and Facebook.100 Richard
Eastman, an arbitrator and SVAMC member, opined that SB 766 would give
“technology companies and other companies doing international business an

92
Court Working Group Recommends Proposal for International Commercial Arbitration, CAL. CTS.
NEWSROOM (Apr. 25, 2017), https://newsroom.courts.ca.gov/news/court-working-group-recommends-proposalfor-international-commercial-arbitration.
93
See KOLKEY ET AL., supra note 9, at 3; Court Working Group Recommends Proposal for International
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improved opportunity for resolving disputes in California.”101 In light of SB 766’s
passage, California international arbitration practitioners created the newly-formed
California International Arbitration Council (“CIAC”), 102 a non-profit organization
to promote “international arbitration in California through educational, promotional,
and organizational initiatives and programs.”103 However, CIAC has not yet
published the details of such initiatives and programs.104 Overall, the international
arbitration community has praised SB 766 as shifting California towards a more
arbitration-friendly stance.105
III. BENEFITS OF INCREASING CALIFORNIA-BASED ICAS
Proponents of increasing ICAs seated in California have cited to the general
benefits that are applicable to most ICAs and to the benefits that California itself
would reap.106 This section shall discuss a few of the advantages that California and
its businesses and residents would experience if there were more arbitration of
international commercial disputes conducted in California.
A.

Advantages Of Using ICAs To Resolve International Commercial Disputes
Instead Of National Courts
i.

International Enforcement of Arbitral Awards

A main reason that disputing parties choose ICA over an established court of law
is the international enforceability of the arbitral award.107 Many arbitration
practitioners agree that “it is easier to enforce an international arbitration award
overseas than a U.S. judgement.”108 The arbitral award is a binding decision on the
parties that they must accept, as it is not simply a recommendation that the parties
can choose to accept or reject.109 The arbitral award is also final, meaning that it will
not be subject to an expensive appellate process as in court judgments.110 Most
importantly, an arbitral award rendered in a country that is a signatory to an
international treaty, such as the New York Convention, is directly enforceable by
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courts nationally and internationally.111 This international enforceability of the
arbitral award is advantageous to parties because arbitral awards have greater
acceptance in the international arena than do treaties for the reciprocal enforcement
of court judgments across jurisdictions.112 A winning party seeking to enforce an
award will often seek a court’s enforcement in the location where the losing party has
the most assets because that is where the winning party has the best chance at
recovering the full amount of the award from the losing party.113 Because California
is the world’s fifth largest economy and home to fifty-three Fortune 500 companies,
a foreign party is very likely to seek enforcement of an arbitral award from a losing
party that has a substantial amount of business assets in California.114
ii.

Party Autonomy is a Core Principle in Arbitration

An arbitration has the advantage of being able to be tailored to the specific
dispute, which provides flexibility and autonomy to the parties in terms of procedural
freedom.115 This allows the parties to select arbitrators that are experienced in the
subject matter of the dispute or their industry and save time and money, and to be
able to receive a sensible award that is congruent with their dispute.116
iii.

Party’s Ability to Avoid Litigation In U.S. Courts

Many foreign parties choose ICA to resolve their commercial disputes over
litigation in U.S. courts in order to avoid trial by jury, public access to the dispute in
courts, expensive discovery, and punitive damages.117
iv.

Neutrality and Expertise Of Arbitrators

Parties that agree to resolve future or existing international commercial disputes
through ICA usually intend for the dispute to be decided in a neutral seat of
arbitration by expert arbitrators, thereby avoiding the home jurisdiction of either of
the parties.118 Not conducting an ICA proceeding in the home ground of one of the
parties prevents one party from getting a home advantage.119 The arbitrators are
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impliedly neutral, meaning they are “independent and impartial.”120 If the tribunal
consists of one arbitrator, then the arbitration will be chosen by the parties’ mutual
agreement.121 If the tribunal consists of three arbitrators, then each side can choose
one of the arbitrators with procedures in place for raising objections.122 Parties may
prefer the choice of selecting their arbitrators who they can ensure will have
expertise in the industry of the dispute instead of risking an unknown judge in a
foreign country deciding their dispute.123
v.

Confidentiality And Privacy Of The ICA Proceeding

Many businesses and their lawyers are attracted to the privacy and
confidentiality that can be present in arbitral proceedings.124 For example, parties
may want to protect their trade secrets and competitive practices.125 Parties may also
want to keep the details of a commercial dispute private and avoid negative
publicity.126 Unlike litigation, parties can obtain a confidentiality order from the
tribunal that protects the confidentiality of the arbitral proceedings, documents and
materials used in the proceedings, and resulting award.127
B. More ICAs in California Would Positively Impact California’s International
Legal Industry and Economy
An increase of ICAs seated in California has the potential to improve
California’s legal industry and economy. The Economist reported that New Yorkbased international arbitrations yielded “more than 1 billion dollars in annual fees to
New York law firms,” not including ancillary revenue resulting to hotels, restaurants,
and other supporting businesses.128 Another survey concluded that the average
international arbitration proceeding generates approximately two million in legal fees
and tens of thousands of dollars in ancillary revenue for “hearing venue fees,
translators, transcripts and accommodations.”129 However, California has not begun
to reach its potential as a major ICA center, despite its internationally oriented
economy.130 California is also a large player in international trade and investment, as
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an exporter to over 225 foreign markets.131 International-related commerce makes up
approximately one-quarter of California’s economy.132 Nationally, California
accounts for eleven percent of all United States exports due to its advanced
manufacturing and trade infrastructure.133 Thus, California should capitalize on its
position as the world’s fifth largest economy and home to fifty-three Fortune 500
companies134 by hosting more international arbitration proceedings in order to share
in the substantial economic benefits flowing from the international legal industry.
IV. PROPOSED INITIATIVES
California is missing out on the international arbitration business,135 but can
undertake thoughtful, multifaceted initiatives to attract more ICAs to the state. This
section shall explore the recommended initiatives that can be implemented, such as a
physical facility to house the arbitrations, implementing third-party funding to
finance arbitration costs, and hosting the ICCA Congress in Los Angeles or San
Francisco.
A. Physical ICA Hearing Center Facility in California
As previously discussed, parties carefully select the arbitral seat in part because
of its effect on arbitration costs, including hotels, transportation, arbitral hearing
facilities, and support staff.136 Given California’s well-developed hospitality
industry and geographically convenient position on the Pacific Rim, California can
promote itself as an arbitral seat with an easily accessible, well-maintained physical
facility to house the arbitration proceedings. California can take lessons from
organizations in New York and Atlanta. The New York International Arbitration
Center (“NYIAC”) is a non-profit organization that offers hearing rooms for
international arbitrations and develops promotional materials about international
arbitration in New York.137 Unlike private arbitration providers such as JAMS, the
NYIAC “does not administer arbitrations or public arbitration rules.”138 NYIAC
simply provides physical hearing facilities to rent in Manhattan, New York for
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arbitration.139 NYIAC was established in 2013 after a recommendation from a New
York State Bar Association task force, and became more visible after partnering with
the state’s bar association and more than thirty-seven leading commercial New York
law firms.140 The center’s hearing space features translation booths and other
technology to support international arbitrations, as well as on-site staffing support.141
Today, New York is the most popular arbitral seat within the United States.142
The Georgia State University Law Center for Arbitration and Mediation
(previously named the Atlanta Center for International Arbitration and Mediation
(“ACIAM”)) offers a state-of-the-art facility for hearings in downtown Atlanta.143
This center provides concierge services and discounted rates to its partner institutions
such as the International Center for Dispute Resolution, JAMS, and the International
Institute for Conflict Prevention and Resolution.144
California can learn from the NYIAC and Georgia State University Law Center
for Arbitration and Mediation models by having a dedicated physical facility center
for ICA proceedings that is run by a non-profit organization such as NYIAC.145 The
facilities can be based in Los Angeles, as to capitalize on Los Angeles’s geographic
location on the Pacific Rim and easily accessible international transportation and
hospitality hub. Having a non-profit organization may be a better option than a forprofit arbitration provider such as JAMS, since the focus of the organization should
be to provide hearing rooms for international arbitrations, and to develop
promotional materials about California’s arbitration laws in order to persuade parties
to bring their international arbitration disputes to California.
Similar to the NYIAC model, the center should not administer arbitrations or
public arbitration rules and should instead focus on creating an ideal facility with
services for ICA proceedings, such as translation booths for the international
demographic or digital displays for exhibits.146 The organization can promote the
reasons why parties should choose to arbitrate their international commercial
disputes in California and provide compelling information as to why California law
should be the governing law for parties’ commercial transactions contracts. The
center can also provide concierge services to service all of the parties’ needs, such as
transportation and hotel accommodations, as well as on-site support staff to assist in
the arbitral proceedings.
139
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Akin to the Georgia State University Law Center for Arbitration and Mediation
model, the California organization can partner with and offer discounted rates to
arbitral institutions in an effort to provide a neutral hearing facility to those
institutions.147 Having a well-maintained and technologically advanced hearing
center in Los Angeles to house ICA proceedings will create a central hub that will
help establish Los Angeles and California as a center of ICA.
A potential criticism to this initiative would be the upfront capital costs in
building such a physical center and the variety of arbitration institutions such as
JAMS and ICRD that already have hearing facilities in Los Angeles and San
Francisco. However, having a non-profit organization that is tasked only with the
facility space and not administering the arbitrations would help maintain the center’s
reputation as neutral and not-for-profit. Further, an organization that is able to
clearly and succinctly delineate the benefits of choosing California law to govern
international commercial transactions, and/or selecting California as the arbitral seat
in international commercial disputes will provide a central promotional means to
persuade attorneys and parties that California is a smart choice for an arbitral seat.
B. Implementation Of Third-Party Funding To California-Based ICAs
Another initiative that may attract more ICAs to California is the implementation
of third-party funding to finance arbitration costs incurred by parties to ICAs.
International arbitration practitioners continue to consider cost as arbitration’s worst
feature.148 Third-party funding can finance the arbitration and combat the immense
costs of the proceedings. Third-party funding is the provision of funds by a person or
entity that is not a party to the arbitration.149 The funding often covers a party’s
attorney’s fees, expert and miscellaneous expenses, and an indemnity against liability
for adverse costs.150 In return, the third-party funder receives a negotiated share of
any recovery on the claim.151 If the arbitrated claim is unsuccessful, the funder loses
its investment.152 Third-party funding arrangements have become increasingly used
by sophisticated, multinational companies in order to manage legal budgets and
spending.153 Funders typically include venture capital funds, bank affiliates,
commercial providers, and publicly listed companies.154
Third-party funding has become such a popular tool in international arbitrations
that leading international law firm Baker McKenzie chose funding as its special topic
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for its 2017–2018 International Arbitration Yearbook.155 A 2018 survey found that
88% of international arbitration practitioners perceived third-party funding of
claimants in international arbitration as neutral or positive.156 Alexandra Dosman,
managing director at Vannin Capital, argues that this use of funding is partly
responsible for New York’s prosperous international arbitration market, which is the
most popular seat in the United States.157
England and Wales approved
commercially-motivated litigation funding because it promotes access to justice,158
and it clearly paid off—London is the most popular seat for international arbitration
in the world.159 In contrast, Ireland’s prohibition on professional third-party funding
is viewed as a potential barrier to Dublin’s growth as an international arbitration
center.160 Singapore’s legislature in 2017 expressly authorized third parties to fund
international arbitration proceedings in Singapore, and Singapore is the third most
popular seat of international arbitration.161 In December 2018, Hong Kong
announced its arbitration laws would permit third-party funding in arbitrations,
leading commentators to predict that there will be more future arbitrations in Hong
Kong due to the funded party having a reduced financial risk when pursuing a claim
through arbitration.162
Despite third-party funding being utilized by popular ICA jurisdictions and
promoting access to arbitration, critics of third-party funding argue that it raises
conflict-of-interest issues, including affecting the attorney-client relationship with the
funded client and whether the funding should be disclosed.163 However, the
California Rules of Professional Conduct addresses these concerns by requiring
lawyers that accept legal fees from a third-party to abide by three duties to: (1)
exercise independent professional judgment, (2) preserve the attorney-client
relationship, and (3) preserve the client’s confidential information.164
Attorneys that advise their clients as to the benefits of third-party funding and
the increased use of this fee arrangement to finance California-based ICAs would
incentivize companies to select California as the location to arbitrate their
155
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commercial disputes because third-party funding alleviates commercial parties’ main
complaint of the immense legal costs of arbitrating international disputes. Although
large-scale third-party funding is new in California, it is rapidly increasing in use due
to lack of regulations and common law barriers.165 California already has a number
of international and local funders, including “Burford Capital, Bentham IMF, Vannin
Capital, Longford Capital Management, Fulbrook Capital Management, Vinson
Resolution Management, and Prometheus Law.”166 Further, the California Supreme
Court has supported the use of third-party funding for meritorious claims, citing
public policy reasons.167 This state infrastructure in support of third-party funding
ensures that parties that do not have the desire or ability to self-fund arbitration
proceedings are given access to justice. Therefore, California should join other
jurisdictions, such as New York, England and Wales, Singapore, and Hong Kong that
have successfully benefitted from the positive effects of third-party funding on
international arbitrations.168
C. Hosting the ICCA Congress in California
California can increase its visibility as an ICA center by bidding to host the
International Council for Commercial Arbitration (“ICCA”) Congress that takes
place every two years. The ICCA is an international non-governmental organization
dedicated to promoting the use of and improving arbitration and other processes of
resolving international commercial disputes.169 The ICCA Congress is the largest
regular international arbitration conference and attracts many international dispute
resolution participants looking for stimulating discussion and insight on international
arbitration matters.170 Past cities that have hosted the ICCA Congress include
Sydney, Miami, Singapore, Geneva, Beijing, London, Paris, and New York.171 The
bidding schedule to host the 2024 ICCA Congress opens in December 2019.172 A
challenge with this initiative is the costs associated with hosting the weeklong
congress. A potential solution would be to arrange sponsorships with leading local
arbitral institutions, such as the International Centre for Dispute Resolution
(“ICDR”) and JAMS, and with local international arbitration firms, such as White &
Case LLP and Baker McKenzie LLP. A sponsorship would increase the visibility of
165
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all sponsors involved and provide capital to fund the congress. Ultimately, having
either Los Angeles or San Francisco host the 2024 ICCA Congress would be a
remarkable opportunity for California to showcase its development as an arbitrationfriendly jurisdiction, and its already existing infrastructure that makes it the ideal
venue to host ICAs.
IV. CONCLUSION
California’s passage of Senate Bill 766 signaled to the international arbitration
community that California’s golden gates are open to hosting ICAs.173 However,
California’s history of being hostile towards ICAs will need to be rehabilitated in
order for California to reach its potential as a top choice for ICAs. Parties can
greatly benefit from resolving their international commercial disputes through ICA
rather than through traditional court adjudication.
These benefits include
international enforcement of the resulting arbitral award; the autonomy of the parties
to make choices such as arbitrator selection and flexibility to structure the proceeding
to meet their specific needs; the neutrality of arbitrators; and the confidentiality and
privacy of the ICA proceeding that would prevent the parties from experiencing
adverse publicity. California’s international legal industry and economy would also
substantially benefit from the increased use of ICAs within the state.
As an international hub for transportation, hospitality, technology, and
entertainment, California is uniquely positioned to fully unlock its potential as an
internationally recognized arbitral seat for international commercial disputes.
Following in the footsteps of preferred arbitral jurisdictions, California can make its
name in the international arbitration community by forming a non-profit organization
to promote California’s rules regarding international arbitration and to create a
physical facility to house the arbitrations; by implementing third-party funding to
finance arbitration costs; and by hosting the ICCA Congress in Los Angeles or San
Francisco. These proposed initiatives would signal to the international arbitration
community that not only are California’s golden gates open to ICA, but California
has learned from the past experiences of other jurisdictions and will improve upon
the practice of international arbitration with its hallmark ethical values. After all,
Los Angeles and San Francisco already have the economical capabilities and legal
infrastructure to be a prime location to host ICAs. California is ready to take its
place as an internationally recognized hub of ICA.
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